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I. INTRODUCTION AND SUMMARY 

NBCUniversal seeks Commission review ofthe Arbitrator's rulings that: (1) films less 

than one year from theatrical release are included in the definition of"Video Programming" 

subject to the Benchmark Condition; (2) NBCUniversal's contract defenses are premature and 

speculative because 

-due to the and (3) the relevant provisions of 

the Order defer any ruling on such contract defenses until Phase 2 of a Benchmark arbitration. 

In its Opposition, PCI argues that the Commission intended for the definition of"Video 

Programming" to be broadly construed, based primarily on the boilerplate "includes but is not 

limited to" language in the provision, and would not have purposefully excluded first year films 

"without any explanation." 1 In fact, the Commission said all that it needed to say by expressly 

limiting the scope of films covered by the definition to those "for which a year or more has 

elapsed since their theatrical release." The plain language of the Order must be given its proper 

meaning and effect. It is not for the Arbitrator (or PCI) to second-guess whether the 

Commission should have provided some additional explanation for this decision. 

PCI also argues that the "pro-competitive" purposes of the Benchmark Condition are 

meant to force NBCUniversal to provide the exact same programming as "a similarly situated 

content provider," including first-year films where applicable? But the Commission chose not to 

impose such a requirement for first-year films, and for good reason. As shown in 

Project Concord, Inc. Opposition To NBCUniversal Media Petition For De Novo Review 
("PCI Opp.") at 16 (emphasis in original). Defined terms have the same meaning as set forth in 
NBCUniversal's Petition For De Novo Review ("NBCUniversal Pet.") and Opposition To 
Project Concord, Inc.'s Partial Appeal ("NBCUniversal Opp."). 

2 PCI Opp. at 12. 
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NBCUniversal's Petition, the Commission knew that NBCUniversal has license agreements for 

its films with. that were in place long before the transaction. The peer studios either do not 

have license agreements with. (i.e., they have agreements with or 

have different licensing arrangements with •• and thus are not ''similarly situated" to 

NBCUniversal in this respect. The exclusion of first-year films was specifically negotiated 

during the transaction review so that NBCUniversal would not be put in the untenable position of 

having to match a peer studio's licensing of first-year films in contravention ofNBCUniversal's 

commitments to- which could alter the marketplace for this valuable programming and 

- as well as. - under the 

parties' agreements. The Arbitrator erred by substituting his views about the policies underlying 

the Order for the judgments made and lines drawn by the Commission (and DOJ) during the 

transaction review process. 

PCI also contends that the Arbitrator properly found that NBCUniversal failed to prove 

by a preponderance of the evidence that providing certain film and TV content to PCI would 

constitute a breach of other NBCUniversal license agreements. But, as shown in 

NBCUniversal's Petition, the Arbitrator declined to rule on the contract defenses and instead left 

them for resolution "without prejudice" when these licensees become 

breaches their agreements. This "breach first/fix 

later" approach is bad policy and plainly erroneous. 

PCI further denies that its service has any that would breach these 

other NBCUniversallicense agreements. When parsed, however, PCI's characterizations of its 

service are based on the pretense that the 

They are not. 
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The programming is being and, like every other­

Notably, in its Opposition, 

PCI acknowledges "the common industry view that 

3 BecausePCI­

but instead are conditioned on 

PCI's service is indisputably 

- under this "common industry view." The Arbitrator likewise found the-

- ofPCI's service to be and while he declined to rule on 

NBCUniversal's contract defenses, he nonetheless offered "observations" that some ofthe 

contracts may indeed be breached.5 In fact, all of them would be breached for the reasons shown 

in the Petition. 

Finally, PCI argues that the ambiguity in the Order over when contract defenses should 

be addressed in Benchmark arbitrations (i.e., in Phase 1 or Phase 2) had no effect on the outcome 

here and thus is "inappropriate" for clarification in this appeal. As the author of the condition, 

the Commission has authority to clarify its intended procedures. And because this same issue is 

likely to arise in future Benchmark arbitrations, it is not only appropriate for the Commission to 

clarify this procedural ambiguity, but incumbent upon the Commission to do so. The 

Commission should thus clarify that the contract defenses authorized under the Benchmark 

Condition are to be considered and decided during Phase 1 of an arbitration. 

3 

4 

5 

I d. at 46 (citation omitted). 

Phase 1 Dec'n at 10. 

Phase 2 Award at 9-10. 
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II. FIRST-YEAR FILMS ARE EXPRESSLY EXCLUDED FROM THE SCOPE OF 
VIDEO PROGRAMMING SUBJECT TO THE BENCHMARK CONDITION. 

The definition of"Video Programming" in the Order plainly states, with respect to film, 

that it only encompasses "[f]ilms for which a year or more has elapsed since their theatrical 

release."6 Rather than giving this plain language its proper meaning and effect, the Arbitrator 

substituted his views about the policies underlying the Order. This was an error. 

As the Commission knows, the exclusion of first-year films was specifically adopted 

during the transaction review to ensure that NBCUniversal was not obligated under the 

Benchmark Condition to match the licensing practices of a peer studio with respect to newly-

released films that NBCUniversal has already licensed to others. Most notably, NBCUniversal 

has longstanding and 7 

These agreements long pre-date the transaction with Comcast. Because of this contractual 

relationship with- NBCUniversal is in a different position from the peer studios identified 

in the Benchmark Condition, several of which do not have 

• and all of which may have different terms and conditions for their licensing arrangements. 

As a result, NBCUniversal could suffer if it was required under the 

Benchmark Condition to license newly-released films based on the practices of a peer studio. 8 

Among other things, 

6 Order, App. A, § I. 

7 See Ex. 35 (full set ). 

8 NBCUniversal Pet. at 15-16 & n.46. 
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. 
9 

- settled rights and interests in the 

films could also be adversely affected. To protect against these potentially 

the Commission -like DOJ- chose to exclude first-year films from the scope of the compulsory 

licensing regime imposed under the Benchmark Condition. This was a deliberate and informed 

decision made by both agencies, and is neither perplexing, as the Arbitrator wrongly 

concluded, 10 nor the product of "inartful" drafting," as PCI contends. 11 

In its Opposition, PCI describes at length its views about the pro-competitive policies 

underlying the Benchmark Condition, asserting that it "serves as a proxy for how NBCU would 

have behaved in the marketplace absent the acquisition by Comcast .... "12 In fact, 

NBCUniversal's contracts with-existed long before the transaction. It was entirely 

appropriate for the Commission (and DOJ) to recognize and preserve that long-term contractual 

relationship under the conditions. 13 PCI further asserts that the Benchmark Condition is 

designed to force NBCUniversal to match the licensing practices of"a similarly situated content 

provider."14 But that contention goes to the heart of why the Commission (and DOJ) chose not 

to include first-year films. As noted above, the peer studios are not "similarly situated" to 

9 

10 

II 

12 

!d. at n.46. 

Phase I Dec. at 5. 

HT 45:10-12 (MacHarg). 

PCI Opp. at 12. 

13 The Commission's decision here is akin to other provisions in the conditions where (like 
DOJ) the Commission protected and preserved pre-existing (and future) "agreements or 
arrangements consistent with reasonable, common industry practice." Order, App. A, § IV.B; 
see also DOJ Final Judgment,§ V.B-C. 

14 PCI Opp. at 12. 
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NBCUniversal with respect to., and so forcing NBCUniversal to match the licensing 

practices of a peer studio for newly-released films could trigger 

under NBCUniversal's agreements with •. It would have been unfair and unwarranted for 

the Commission (or DOJ) to put NBCUniversal in such an untenable position or to abrogate 

- long-established rights and interests in this programming. 

PCI asserts that NBCUniversal has simply "imagine[ d]" that the Commission (like DOJ) 

made this deliberate policy decision based on the. relationship because "there is absolutely 

no evidence in the record that the FCC did any such thing." 15 In fact, the Commission directly 

spoke to its decision in the most relevant part of the Order: when it defined the scope of"Video 

Programming" subject to the Benchmark Condition. By expressly limiting covered films to 

those "for which a year or more has elapsed since their theatrical release," the Commission 

placed first-year films outside this unprecedented compulsory licensing regime. In doing so, the 

Commission (like DOJ) said all that it needed to say about its policy choice. 16 The Commission 

was not required to provide some further "explanation" for it, as PCI wrongly contends. 17 

15 !d. at 14-15. 

16 See Dir., Office of Workers' Compensation Programs v. Newport News Shipbuilding & 
Dry Dock Co., 514 U.S. 122, 135-36 (1995) (In rejecting "the proposition that the statute at hand 
should be liberally construed to achieve its purposes," the Court held: "That principle may be 
invoked, in case of ambiguity, to find present rather than absent elements that are essential to 
operation of a legislative scheme; but it does not add features that will achieve the statutory 
'purposes' more effectively. Every statute purposes, not only to achieve certain ends, but also to 
achieve them by particular means ... . ");see also Freeman v. Quicken Loans, Inc., 132 S. Ct. 
2034, 2044 (2012) ("Vague notions of statutory purpose provide no warrant for expanding [the 
statutory provision's application] beyond the field to which it is unambiguously limited."). 

17 The Commission further addressed the exclusion of first-year films in instructing parties 
(and arbitrators) on what constitutes "'Comparable Programming." As specified in the Order, 
"(x) Films less than five years from initial theatrical distribution" are not comparable to "(y) 
Films over five years from initial theatrical distribution." Order, App. A, § I. Films within these 
two categories, conversely, are comparable. NBCUniversal can satisfy its obligations for newer 

- 6-
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PCI next contends that access to first-year films "is critical to the ability ofOVDs to 

compete with Comcast's traditional PPV and VOD services and programming widely available 

on other OVDs .... ''18 This argument is overstated and, in all events, simply reflects PCI's 

disagreement with the policy choice made by the Commission (and DOJ) in crafting the 

Benchmark Condition. Competition among services offering current films on demand directly to 

consumers is robust; NBCUniversal already licenses such films to numerous online transactional 

VOD services (e.g., iTunes, Vudu, YouTube) that compete with traditional PPV/VOD services. 19 

In addition, at least two of the more successful OVD business models identified by the 

Commission and DOJ during the transaction review, Netflix and Hulu, have gained significant 

market share by focusing on providing other categories of film and television content.20 Based 

on this and other extensive industry evidence compiled during the transaction review, the 

films by providing a film for which two or more (but less than five) years has elapsed. This may 
result in some "difference in the value of the programming being sought relative to the 
Comparable Programming," but that is addressed through a price adjustment. !d., App. A, 
§ IV.A.2.b.(ii). It does not affect the scope ofthe compulsory licensing obligations. 

18 PCI Opp. at 16. 

19 See Ex. 40A-Z (NBCUniversal's licensing agreements in evidence with-
services). 

20 Netflix's online subscription service "primarily consists of relatively older movies and 
past-season television shows." Order~ 63. Netflix "has grown substantially in the last several 
years, from 7.5 million subscribers at the end of2007 to 16.9 million in the third quarter of 
201 0." DOJ Competitive Impact Statement ("DOJ CIS") § II.C.2. As the Commission observed 
in its latest Video Competition Report, Netflix has thrived and developed innovative ways for 
OVDs to acquire and distribute studios' content, despite the fact that Netflix does not generally 
offer new major studio films. See Annual Assessment of the Status of Competition in the Market 
for the Delivery of Video Programming, Fourteenth Report, FCC 12-81, ~~ 301-303 (July 20, 
2012) ("llh Video Competition Report''). Hulu is another successful ad-supported OVD that, in 
DOJ's words, "has experienced substantial growth since its launch in 2008, reaching 39 million 
unique viewers by February 2010." DOJ CIS§ II.C.2; see also Order~ 63 & n.134. Like 
Netflix, Hulu does not generally exhibit major studio first-year films either. See 141

h Video 
Competition Report~~ 299-300 (discussing range of content available on Hulu, including "full­
length movies - often library content several years or decades old"). 
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Commission - like DOJ - appropriately exercised its expert judgment in striking a balance that is 

intended to promote OVD competition while preserving reasonable exclusivity and windowing 

practices like those reflected in NBCUniversal's agreements with- In particular. both 

agencies stmck that balance with respect to films by expressly excluding those less than one year 

from theatrical release from the scope of Video Programming subject to the Benchmark 

Condition?1 Thi~ plain language must be given its proper meaning and effect regardless of 

whether PCI (or the Arbitrator) disagrees with the agencies' policy decision. 22 

PCI further argues that the boilerplate ''includes but is not limited to" language in the 

definition of Video Progrannning indicates that the Commission meant to include first-year 

films. despite the express. more specific language limiting covered films to those "for which a 

;.rear or more has elapsed since their theatrical release.'' As shown in the Petition. this argument 

improperly reads the more specific language used by the Commission out of the definition. in 

Order~ 73 & n.l57 (''We do not conclude that agreements giving specific video 
distributors exclusive rights to video content necessarily or invariably ltann competition, only 
that absent conditions. the transaction before us gi\·es Comcast an increased ability and incentive 
to reach !i-Uch agreements for anti competitive reasons."): DOJ CIS § III. AA (Tile "proposed Final 
Judgment strikes a balance by allowing reasonable and customary exclusivity provisions that 
enhance competition while prohibiting those provisions that, without any offsetting 
procompetitive benefits. hinder the development of effective competition fi:om OVDs.''). 

Although first-year films are excluded from the compulsory licensing regime. 
NBCUnin~rsal from the start has been willing to license films to PCI that are available before 

· the earliest window of the · PCI 

to the g:loss in its 
effort "by going to 

pennit pron 
PCI has not only thwmted those efi01ts but (contrary 

has threatened to sue NBCUniversal if it makes any such 
and trying to make trouble .... " PCI Opp. at 8 n.32. 

. s. 
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disregard of the Commission's plain intent and in violation of cardinal rules of statutory 

construction.23 Indeed, the Commission separately defined "Film" in the Order as "a feature-

length motion picture that has been theatrically released."24 This encompasses the universe of all 

such film content from its moment of birth. Ifthe Commission intended to make all films 

subject to compulsory licensing, as PCI wrongly contends, the definition of"Video 

Programming" would have simply said "Films," and not ''Films for which a year or more has 

elapsed since their theatrical release."25 

PCI similarly points to the references to VOD, PPV, and TVOD in the definition of 

Video Programming, arguing that because these offerings may include newer film titles, they 

should likewise be read to override the plain language the Commission used to limit covered 

films to those more than a year from theatrical release.Z6 This again would read the more 

specific limiting language for films out ofthe definition, improperly rendering the Commission's 

words superfluous.27 Properly construed, the terms VOD, PPV, and TVOD in the definition 

23 NBCUniversal Pet. at 14; see also RadLAX Gateway Hotel, LLC v. Amalgamated Bank, 
132 S. Ct. 2065, 2071-72 (2012) (applying the canon that "the specific governs the general," and 
observing that the canon avoids a result in which "a specific provision ... is swallowed by the 
general one, violating the cardinal rule that, if possible, effect shall be given to every clause and 
part of a statute'' (internal quotation marks and alteration omitted)). 

24 Order, App. A, § I. 

25 PCI also theorizes that the express reference to films a year or more from theatrical 
release was meant to cover "older films [that] were not originally shot in digital form." PCI 
Opp. at 20. This fails for the same reason and is far-fetched on its face. The Commission's 
definition of "Film" covers the universe of all theatrically-released films, whether or not 
digitized. 

26 PCI Opp. at 17-18. 

27 See, e.g., Implementation of the Non-Accounting Safeguards of Section 271 and 272 of 
the Communications Act of 1934, 16 FCC Red 9751, ~ 20 (2001) (stating that, "we are obligated 
to interpret statutory language in a manner that gives meaning to each word- if at all possible-

- 9-
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refer to different methods by which video media are distributed. And to the extent these methods 

are used to distribute film, the Commission expressly spoke for that medium in its own separate 

and specific part of the definition- namely, to mean only ''[f]ilms for which a year or more has 

elapsed since their theatrical release."28 

Finally, PCI contends that the parallel Benchmark condition and exact same definition of 

Video Programming adopted by DOJ in its Consent Decree have no relevance to the 

Commission's intentions under the Order with respect to first-year films.Z9 That is plainly 

incorrect. The transaction review record shows that the Commission and DOJ "consulted 

extensively with [each other] to ensure that the agencies conducted their reviews in a coordinated 

and complementary fashion and created remedies that were both comprehensive and 

consistent."30 As shown in the Petition, DOJ- just like the Commission- chose to limit films 

covered by the definition of "Video Programming" to those "for which a year or more has 

elapsed since their theatrical release."31 DOJ's decision to exclude first-year films from the 

scope of its parallel Benchmark Condition is directly relevant to the Commission's intent here, 

because it reflects a deliberate and careful effort by both agencies to adopt consistent remedies. 

over an interpretation that renders certain words superfluous," and finding an alternate 
interpretation "violates basic canons of statutory construction by giving no independent 
meaning" to the relevant provisions); Application of Bel!South Corp. for Provision of In-Region, 
InterLATA Services in La., 13 FCC Red 20599, ~ 29 n.67 (1998) ("[S]tatutes must not be 
interpreted in a manner that makes an exception mere surplusage."). 

28 Order, App. A, § I. 

29 PCI Opp. at 20-22. Elsewhere in its Opposition, PCI cites approvingly to the DOJ 
Consent Decree when it suits PCI's purposes. See, e.g., id. at 11 & n.44. 

30 DOJ CIS § Il.A.4 (emphasis added). 

31 DOJ Final Judgment § II.EE. 

- 10-
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This confirms that neither agency intended to disrupt NBCUniversal's reasonable, longstanding 

practices with -for newly-released films by including those films in a compulsory licensing 

regime.32 

Accordingly, the Commission should reverse the Arbitrator and give proper meaning and 

effect to the plain language of the Order limiting the scope of films subject to the Benchmark 

Condition to those "for which a year or more has elapsed since their theatrical release." 

III. THE ARIBTRATOR APPLIED AN ERRONEOUS "BREACH FIRST/FIX 
LATER" STANDARD. 

As shown in the Petition, the Arbitrator "observed" that at least some ofNBCUniversal's 

license agreements would likely be breached by the provision of certain film and TV content to 

PCI, while other license agreements could be decided either way.33 He nonetheless declined to 

rule on the contract defenses, "without prejudice," because other NBCUniversallicensees had 

not yet 

This 

"breach first/fix later" standard is plainly erroneous, bad policy, and renders the contract 

defenses unworkable. 

In its Opposition, PCI asserts that the Arbitrator ruled on the "merits" by holding that 

NBCUniversal failed to meet its burden of proof that the representative contracts would be 

32 PCI quotes selected post-transaction review comments by a DOJ official describing the 
Consent Decree. PCI Opp. at 21 & n.78. These comments say nothing about films less than one 
year from theatrical release, nor do (or could) they ever override the express language in the 
decree. 

33 Phase 2 Award at 9-10; see also NBCUniversal Pet. at 29-40. 

34 Phase 2 Award at 8-10. 
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breached?5 But as the Final Award makes clear, this "ruling" was based on the Arbitrator's 

mistaken view that NBCUniversal could only meet its burden by proffering evidence of an actual 

claim of breach by another NBCUniversallicensee, which he found to be "lacking" in the 

arbitration record.36 That is the wrong standard. Under the Benchmark Condition, the 

Commission intended for arbitrators to determine whether providing certain programming to an 

OVD claimant "would constitute a breach" of other NBCUniversallicense agreements- and not 

to punt the question for some later proceeding once other NBCUniversal licensees actually assert 

claims of breach. Properly understood, the "would constitute a breach" standard requires a 

straightforward assessment of whether the relevant contract language restricts or prohibits the 

provision of certain programming to an OVD claimant.37 Notably, PCI does not (and cannot) 

dispute the applicability of the Commission's prior precedent for this standard,38 which- if 

properly followed here- would have been easily met by NBCUniversal. 

Indeed, the contract defenses are there to avoid breaches of the rights and interests of 

other licensees in NBCUniversal programming, not to require evidence of them. Moreover, 

because other NBCUniversallicensees do not participate in these arbitrations and, due to the 

confidentiality constraints established by the Commission, may be 

35 PCI Opp. at 25-31. 

36 Phase 2 Award at 9-10. 

37 NBCUniversal Pet. at 18-19 (discussing the standard in the Commission's closed 
captioning rule). 

38 See PCI Opp. at 26 n.92, 28-29 & n.1 05. 
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NBCUniversal could never satisf)' the burden of 

proof imposed by the Arbitrator. His "merits'' mhng renders the contract defenses tm\vorkable. 39 

PCI also seriously misstates how NBCUniversal's contract defenses were presented 

dming the arbitration. NBCUniversal did n<lt "paraphrase'' and "mischaracterize" the relevant 

contract language. as PCI wrongly contends.40 NBCUnivet·sal instead cited and quoted verbarim 

the relevant language fi·otn each ofthe contracts, in its briefs. written fact testimonies. expet1 

repot1s. and accompanying exhibits. Fm1her. at the Arbitrator's request. NBCUniversal "spoon-

fed'' this contract language to him in verbatim excerpts in its post-hearing. briefs at the 

conclusion of Phase l. 41 and supplied him with additional charts excetpting and highlighting 

verbatim the relevant provisions at the conclusion of Phase 2.42 The arbitration record thus 

makes clear that the relevant contract provisions were fairly and properly presented.43 The 

39 NBCUniversal Pet. at 18-24. 

40 PCI Opp. at 23, 29. 

41 HT 531:13-14 (Arb. Silberberg). 

42 NBCUniversal Phase 2 Clos. Br.. Ex. A: see also NBCUuiversal Pet., App. B. C. 

43 PCI also asserts that NBCUniversal relied on speculative expert testin1ony and failed to 
produce an in-house NBC'Universal attomey as a witness. PCI Opp. at 28-30. In fact, three 
NBCUniversal business executives who manage these contracts on a daily basis testitied about 
the relevant resttictions. See Cas. DecL Lam. DecL Rob. Decl. NBCUniversal's expet1s 
confinned this testimony. See ?vfad. DecL Wund. Decl. There was no need to call an in-house 
attomey. whose appearance (as the ;\rbitrator acknowledged) could have created thomy privilege 
issues. HT 772:16-17 (Arb. Silberberg). Nor would it have made any difference to the 
Arbitrator's ruling. given the "breach first/fix later" standard be ul1imately employed. As shown 
in the Petition. the Arbitrator about future under the Peer Deal 

ma was 
based on the same speculation. yet fotmd it to be too speculative to 

NBCUniversal 's licensees would actually stand on their clear rip;hts in their contracts (rather 
than assessing these rights based on the relevant contract language and related evidence. which is 
all the Ord('r requires). See NBCUniversal Pet. at 8. PCI also cites a pot1ion of Mr. MadotT's 

- 13-
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Arbitrator's "observations" about the contracts in the Final Award fmther show that he not only 

reviewed the applicable language but found that some of the contracts like~v would be breached 

by the provision of certain film and TV content to PCI.44 However. because none of these other 

NBCUniversa 1 licensees he wrongly detennined that 

the contract defenses were too "speculative." 

TI1e Arbitrator's mling that the contract defenses were not adequately established, 

therefore. was based on au enoneous "breach fu·st/ilx later" standard. It was not a result of any 

faih.u·e by NBCUniversal to show that providing certain content to PCI would constitute a breach 

of the contracts - which the Arbitrator himself expected would be the case in many instances. 

IV. OF PCI'S SERVICE VIOLATES THE 
AGREE:\IE:\18. 

A. The Distinguishing A~pect Of PCI's Service Is The Ability For Its l;sers To 
Obtain Licensed Content 

In its Opposition. PCI describes itself as a "traditional transactional video on demand'' 

service that will not violate the of content in the 

relevant NBCUniversallicense agreements.45 At the same time. PCI claims that its service is 

relating to-. claiming that it shows the contract defenses were 
PCI 0~ fact, Mr. Mado1Iwas · about NBCUniversal's Phase 

would have NBCUniversal to 
providing any content that 

. HT 847:9-ll (MacHarg) ("\:V'hat kind of 
content does [NBCUuiversal] intend to to uuder the NBCU emphasis 
added). Mr. l'v1adoff elsewhere testified that absent an he 
believes providing certain of the film content that PCI constitute a of 
NBCUniversal's .. agreements. HT 151:7-154:16: HT 879:3-883:15 (Madoff): Mad. Ded. 
~ 40: Mad. Sec.~~~ 8-ll. 

44 Phase 2 Award at 9-10. 

45 PCI Opp. at i. 31-32. 

- 14-
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distinctive because it 

TI1is indeed 

distinguishes PCI from genuine TVOD services. And the 

47 

but rather has existed 

since the advent of broadcast television.48 Once the pretense that PCI 

PCI's theory for why it is not collapses. 

PCI starts by trying to separate its PCI 

portrays its as a traditional VOD/EST service, where 

But this hides the 

ball. The critical element of PCI's service is its 

-TI1e user's viewin~ of the licensed content is thus being 

PCI fw1her asserts that its users can view a licensed film or TV show 

too is inelevant. PCI's 

46 

48 

49 

PCI Opp. at 3. 

Mad. Sec. Decl. ~ 4: HT 80:13-19 (Roberts): HT 448:9-22 (Marenzi). 

PCI Opp. at 39. 

- 15-
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In both instances, the viewer's­

for viewing the licensed film or TV show. 50 

PCI' s own expert acknowledged that there is 

PCI 

encomages users to act on these incentives: 

• 

• 

51 See supra note 48. 
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PCI is not operating the as a charity. It is the engine of its service that 

55 

PCI next attempts to equate the 

56 NBCUniversal does not dispute that there are several ways to pay for 

products and services electronically, using credit cards, PayPal, and other types of accmmts. 

Each of these payment methods, however, involves 

payments are "just like real cash. "57 

PCI similarly asse11s that its 

55 See supra notes 53-54. 

56 PCI Opp. at 37-38. 

57 !d. at 49 & n.194. 

58 The Arbitrator used the nomenclatme 
distinction between- and 

59 PCI Opp. at 40-41. 

- 17-
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"real cash.'' 60 The arbitration record further showed that promotions on services like. are a 

limited exception in tenns of overall transactions, de minimis in nature, not based on the 

and typically designed to spur fmiher cash purchases of content (e.g., through 

registering a 

-the distinguishing aspect ofPCI's service is its 

PCI's service tums what is at most a limited exception on other services 

into the nlle. 63 

PCI also touts that its users can pay for content in the 

64 IfPCI users in fact only paid for NBC'Universal's restricted content-

there would be no dispute here. But PC' I also 

61 HT 144:19-147:2 (Lamprecht): HT l5-t:6-16 
5.2-59. N neither "Mr. Smith nor !v1r. DeV 

'Olllllll!)SlCilllS 

aware that Vndu is not nmning: a promotions-based business. See 1 Video Competition 
Report 4ft~ 294-295. 326 (discussing Vudu's fee-based service and its market share in "Consumer 
Purchase Transactions"). 

62 PCI Opp. at 3. 

PCI Opp. at 37. 

- 18-
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enables its users to obtain content for free 

65 In short, the fact that users 

it merely affects the degree to which the content is being-

66 

PCI further asserts that the 

But the fact that the-

is ill'elevant What matters is bow the 

user 

It is thus not credible to say that a user who-

The 

tme cost to the user plainly 

.
68 As PCI makes dear on its website. users of the service can 

obtain premium content without having to "reach into [their] wallet."69 

65 Phase 1 Dec'n at 9-10. 

66 HT 194:11-19 (Wunderlich): Mad. Decl. ~ 37: 1\-Iad. Sec. Decl. ~ 10,30: Wund. Sec. 
Decl. ~ 7(h). 

67 

69 

PCI Opp. at 38. 

http://\vww.projectcoucord.comiaboutus (last visited Aug. 10. 2012). 
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PCI next claims that its service is not 

-.
70 This of course is based on the same pretense that PCI users 

They do not. Moreover, when these 

71 

•
72 It is thus incorrect for PCI to claim that it 

-
73 

PCI's service is as much a form as other services that 

involve There are other-

For example, Hulu content providers receive- from Hulu,-

75 

70 PCI Opp. at 38-39. 

71 See Ex. 63 (PCI's patent application states that: "[T]he consumer may be motivated to 
receive and consume ... such ads for the purpose of receiving relevant, useful advertisements, 
and/or to receive compensation for use as possible payment toward past or future consumption of 
any desired information content. Such payment for desired information content resulting from 
the consumption of ads is herein referred to as 'advertiser-supported' payment, and any payment 
for desired information content that is not advertiser-supported is herein referred to as 'consumer 
supported' payment." !d. at 6). 

72 Ex. 3, Peer Deal§ 10, Ex. B. 

73 PCI Opp. at 40. 

74 See HT 68:21-69:9 (Roberts); HT 85:8-86:9 (Casino); HT 124:21-126:6 (Lamprecht); HT 
151:7-18 (Madoff); HT 193:21-195:19 (Wunderlich). 

75 Ilh Video Competition Report~~ 332-333. 
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PC I' s attempt to minimize the relevance of its patent application is likewise unavailing.. 76 

The selected excetvt that PCI quotes in its Opposition is the same one that the A.rbitrator cited in 

his Phase 1 Decision. where he found that the 

As the Arbitrator noted, PCTs: 

application very explicitly pm]Jorts to patent "a system and method of enabling. 
over a distributed, network computer system. negotiated transactions between an 
infonnation content owner. an advertiser, and a comau11er, in which the cotlSumer 
can eam electronic credit for viewing. targeted advertisements delivered by the 
advertiser and use the earned credit to access infonnatiou content from the 
infonnatiou content 0\'<1ler. "77 

This and other pa11s of the patent application. which references 

the content that it licenses 

from NBCUniversal and others. Indeed. as the Arbitrator found (and PCI's expet1s agreed), this 

-78 
Finally. PCI contends that 

Of course. 

76 PCI Opp. at 41-42. Although PCI asset1s that the patent application "does not provide 
evidence" of how PCTs service works, PCI nowhere disputes the accmacy of the descriptions of 
its service in the patent application or the distinctions it expressly draws between "advet1iser­
supported" payments and ''consumer-supported'' payments. See supra note 71. 

77 Phase 1 Dec'n at 10. 

79 PCI Opp. at 39. 

-21 -
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NBCUniversal- not Corncast- is licensing prognmnniug to PCI here. And NBCUniversal's 

contract defenses are not based on They are instead based on 

The-against­

- of content in the relevant NBCUniversal agreements are intended to prevent other 

services from 

licensed prognnmning. 80 The ofPCI's service 

does exactly what these connuon and reasonable restrictions are intended to prohibit.81 That is 

what matters m1der these contracts. not PCI's self-serving descriptions of its service.82 

so See Rob. Decl. ~~ 12-18: HT 67:19-68:10 (Roberts): Wlmd. Decl. ~ 24-26: !\-lad. Decl. 
~~ 30-31: Mad. Decl. Exs. C-2 (entire representative contracts Exs. 41-47. 58-60), C-3 (entire 
representative contracts Ex. 48A-E), C-4 (entire representative contracts Exs. 49-57). 

Dec!. 

82 Contrary to PCI's claim that NBCUniversal ''never intended to provide [PCI] with 
comparable programming.'' PCI Opp. at 5. from the start NBCUniversal offered PCI significant 
film and TV content that was not subject to these other contractual restrictions. In addition, PCI 
misrepresents the testimony ofNBCUniversal executive Ronald Lamprecht. Jd. at 5 n.23. He 
did not state that NBCUniversalnever intended to do business with PCt but rather I 
to a different within NBCUniversal that handles the of content 

See HT 130:6-133:13 

sent a tenn to 111 met 
representatives in early September of 2011. NBCUniversal provided PCI with a copy of the 
conditions on September 14. 2011. HT 420:6-22-421:8 (Peyer). PCI's claim that NBCUniversal 
failed to provide a copy of the conditions for "two months'' is based on a letter requesting an 
initial meeting and mischaracterizes NBCUniversal's obligations under the Order. 

-11-
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B. Providing Restricted Film And TV Content To PCI's 
Would Breach Numerous NBCUniversal License Agreements. 

Because PCI not only permits but promotes- to licensed programming 

its service violates the in the 

representative license agreements that NBCUniversal presented during the arbitration. In its 

Opposition, PCI again tries to obfuscate this fact by repeating the same false premise that its 

users 

PCI posits that "NBCU's entire defense rests on the absurd idea that 

83 In 

fact, NBCUniversal's licensees impose these precisely because they 

care whether a consumer 

Having invested in highly valuable 

programming- often for tens to hundreds of millions of dollars- these licensees reasonably 

expect that the same content will not be devalued by being simultaneously available to 

consumers elsewhere 84 

-Agreements. As shown in the Petition, 

its licensed films during certain periods where ( 1) 

and (2) 

• 
85 The unambiguous meaning 

83 PCI Opp. at 29. 

84 See HT 68:21-69:9 (Roberts); HT 85:8-86:9 (Casino); HT 124:21-126:6 (Lamprecht); HT 
151:7-18 (Madoff); HT 193:21-195:19 (Wunderlich). 

85 See NBCUniversal Pet. at 30-35 (quoting and citing the relevant. provisions). 
- 23-
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and effect of these and similar restrictions in NBCUniversal's contracts can be seen in how 

NBCUniversal has consistently required its- licensees to comply with them, with 

broad prohibitions on both Although PCI claims 

in its Opposition that it satisfies each of these requirements, in fact it violates both. 

First, PCI wrongly argues that the application ofPCI- complies with the-

11 requirement. 87 But this requirement specifically addresses- and prohibits --

88 PCI simply ignores that the 

none ofwhich 

PCI satisfies. 89 PC I' s service is the opposite of these exceptions 

PCI's 

service is thus a per se violation requirement. 

87 !d. at 43-45. 

88 

89 

See NBCUniversal Pet. at 31 (quoting and citing the relevant. provisions). 

Id. (emphasis added). 
-24-
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Second. PCI contends that it complies with- prohibition against 

fares 

no better.90 In particular. PCI asse1ts that it fits within- limited exception for-

As shown. however, the II 

in direct contravention of-

resti·ictions. 

Finally, PCI notes that NBCUniversal and 

for certain types of new services, and suggests that PCI should similarly benefit-

__ 93 Yet this vety 

-broad prohibition against 

contracts that 
favorably in support 

91 PCI Opp. at 45-46. 

reaffirmed 

In other words .• already anticipated and prohibited 

92 

93 

HT 396:19-397:2: 402:7-12 (Peyer); see also HT 908:8-909:20 (DeVitre). 

PCI Opp. at 46-4 7. 

-25-
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PC I' s type of service. 94 Of course. the. provision in the. contracts would allow 

NBCUniversal to 

As the record shows. PCI has consistently thwarted any such effort.96 

- Agreements. PC! similarly contends that it complies with the- provision 

in NBCUniversal's license agreements with- which (like.) imposes a-

This contention is based on the same pretense that PCI associates 

In fact. PC! 

users who 

in these circumstances, in violation of the. agreements.98 

NBCUninrsal's Other Contracts. As shown in the Petition, numerous NBCUuiversal 

license agreements for television programming. as well as its :tvfVPD agreements, also restrict 

97 PC! Opp. at 47. 

during the relevant licensing periods and/or require the-

PCI asserts that it complies with each of these 

requires NBCUniversal to obtain 
/d. 

asset1ing that if­
PCI Opp. at 47. 

to invoke its .. 
to provide its licensed films t~. 

98 Cas. Decl. ,~ 19-20. Ex. B; HT 87:7-18 (Casino); Mad. Decl., 29; Mad. Sec. Ded. 
,, 13-14: see NBCUuiversal Pet. at 34-35. 

99 NBCUniversal Pet. at 35-40. 
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- as well, arguing that they do not 

100 This is more ofthe same obfuscation. NBCUniversal's other 

licensees impose these restrictions to ensure that the value of their licensed content is not diluted 

by 

whole point ofthe 

• 101 reqUirements. 

C. The Fact That The. Peer Deal Is Styled As A 
- Is Irrelevant To The Contract Defense 

The 

PCI violates these 

PCI also argues that because the. Peer Deal is styled as, and has the "attributes" of, a 

this proves that PCI's service is transactional and 

not-. 102 The label ofthe Peer Deal does not change the actual nature ofPCI's 

100 PCI Opp. at 48. 

101 See HT 68:21-69:9 (Roberts); HT 85:8-86:9 (Casino); HT 124:21-126:6 (Lamprecht); HT 
151:7-18 (Madoff); HT 193:21-195:19 (Wunderlich). In contrast to the extensive factual and 
expert testimony NBCUniversal marshaled in presenting these contract defenses, PCI's first 
expert witness, Mr. Marenzi broadly opined that NBCUniversal would not "be violating any of 
its existing agreements by providing PCI with its current programming," Marenzi Decl. ~ 9, but 
later admitted that he did not even read one of the relevant contracts, HT 463:9-464:17. PCI's 
second witness, Mr. DeVitre, claimed that he read the contracts but likewise 
none of them would be breached on the theory that PCI users 

DeVitre Decl. ~~ 29, 33-39. in his view 
11111o""u found), there is no 

909:13-20 (DeVitre). The Commission can of these witnesses in its 
de novo review of the record. See TCR Sports Broadcasting Holding, L.L.P. d/b/a Mid-Atlantic 
Sports Networkv. Time Warner Cable Inc., 25 FCC Red 18099, ~ 15 n.84 (2010) (determining, 
contrary to the findings in the arbitration award, that Time Warner Cable's industry expert's 
testimony should be accorded more weight than MASN's), aff'd, TCR Sports Broad. Holding, 
L.L.P. v. FCC, 679 F.3d 269 (4th Cir. 2012); Order, App. A,§ VII.E.l. 

102 PCI Opp. at 33-36. 
-27-
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service. 103 Nor does it bind how NBCUniversallicensees will view PCTs service in relation to 

their separate contractual rights under the representative NBCUniversallicense agreements. 

Indeed, the ''attributes" ofthell Peer Deal that PCI describes are iiTelevaut to the 

contract defense analysis. PCI notes. for example. that m1der the Peer Deal 

104 As shown above. while this technically may be 

true with respect to PCI's- it ignores that PCI users can obtain licensed content there 

for II PCI also notes that 

it 

10
' But this again obscures things. The payment PCI makes to 

llwhenever any PCI users 

That is It 

is irrelevant how PCI further asserts that the Peer Deal expressly-

103 PCI also argues that if it were an- service, an ''entirely different'' division of 
II would have been responsible for the Peer Deal. PCI Opp. at 27. 33 (relying entirely on the 
testimony of its expert witness. Mr. DeVitre). This claim is irrelevant to NBCUniversal's 
contract defenses, and, in all events. it was During the hearing, PCI wrongly argued 
that ~Ir. DeVitre speaks authoritative See HT 1050:5-16 (MacHarg) ('"At one point. 
Mr. said ... we don't have here to ask. Actually, you do .... That's 

104 

105 

That's Mr. DeVitre. is here."). But Mr. DeVitre's claims about 

PCI Opp. at 34. 

I d. 

::.uvtuu not be credited. ~1r. De Vitre 

imed 
t reca I've seen that lana:uag:e 

It's been a long time since I--

-28-
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and, indeed, NBCU's own agreement 

that PC! cites (i.e., from§§- ofthe Peer 

Deal) do not impose any restrictions on PCI at all. They instead require 

which are the central 

requirements of the. and other NBCUniversallicense agreements.107 

PCI additionally contends that another attribute of the Peer DeaL 

does not mean what it actually says 

but rather commits II to supply PC! with 

108 During the arbitration, however. PCI's 

witnesses dodged the question whether 

•
109 PCTs experts also acknowledged thatll 

106 !d. at 34-35. agreement with. was not in evidence. 

107 See Wund. Decl. ~ 77(a): HT 151:7-154:16: HT 879:3-883:15 (Madoft): M.d. Decl. 40: 
Mad. Sec. Ded 8-11. As that is NBCUuiversal includes this same 

are.~mt~nis - and does not a ow 

108 PC! Opp. at 35-36. 

109 HT969:5-973:15 (DeVitre). PC! simi~ts to equate the-
various other NBCUniversal agreements with-- services that giv~­
--to select available content. PCI Opp. at 48-50. This compare~ oranges. 
~rsal's inmost of these agreements is constrained by-

·29-
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which one of 

the expert's described as "schmuck insurance." in case 

Ill 

112 

PCI ultimately revised its Phase 2 Final Offer here to not only · 

and (2) to-NBCUniversal. 

These the risks that NBCUniversal faces for 

providing cettain fihn and TV programming to PCI due to the restrictions on 

- of this content in the relevant NBCUniversallicense agreements. 

In the end, the contracts that matter here are those ofNBCUniversal's licensees- and not 

the "attributes"- of the Peer Deal. The contract defenses authorized in the Benchmark 

See supra note 86. 

110 HT 465:9-22 (Marenzi). 

111 Ex. 3, Peer Deal§ 18(b)(v). 

112 HT 348:10-22 (Smith) (noting that -). 
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Condition are intended to preserve those reasonable and common provisions, honor the rights 

and interests of other licensees, and protect NBCUniversal- and by extension, PCI, as an 

indemnitor- from the risks and consequences of breaching these provisions. The "breach 

first/fix later" approach adopted by the Arbitrator turns these intended protections on their 

head. 113 

V. THE COMMISSION CAN AND SHOULD CLARIFY THE PROCEDURAL 
AMBIGUITY IN THE BENCHMARK CONDITION. 

Finally, PCI asserts that it would be inappropriate for the Commission to clarifY whether 

it meant for the contract defenses authorized under the Benchmark Condition to be addressed 

during Phase 1 or Phase 2 of an arbitration, on the ground that this procedural ambiguity made 

no difference to the Arbitrator's rulings. 114 Without such clarification, however, confusion over 

this procedural question is likely to recur in future Benchmark arbitrations. It is therefore not 

only appropriate but incumbent for the Commission to address this question. 115 As the author of 

113 PCI ironically points to "industry practice" where studios "work with their licensing 
partners to make room for" new types of distribution and contends that NBCUniversal should be 
willing to do the same for PCI' s new kind of service. PCI Opp. at 50-52. As shown, PCI has 
affirmatively prevented such attempts here. PCI further asserts that there was no evidence that 
- are typically- in "rights conflict" situations. I d. at 52. This ~t 
that some ofthe NBCUniversallicense agreements, like the. contract, have­

ifNBCUniversal contravenes its obligations, as well as the harms a breach 
can cause to mess relationships and future licensing negotiations. Moreover the contract 
defenses are not just intended to avoid the risks of such damages, including but 
also to respect the rights and interests of other NBCUniversallicensees. 

114 ld. at 52-53. 

115 See, e.g., Verizon Telephone Cos., et al. v. Madison Square Garden, L.P., et al., 26 FCC 
Red 13145, ~ 20 (2011) ("[a]n agency may, through adjudication, interpret an ambiguous term in 
... its regulations" as an alternative to notice-and-comment rulemaking); Telerent Leasing 
Corp., et al., 45 F.C.C.2d 204, ~~ 21-22 (1974) (the Commission is "not obliged to .. await some 
definitive action ... which creates a conflict" but instead is "vested by statute with broad and 
discretionary powers ... including the clarification of the scope and effect of rulings issued by us 
... it is particularly appropriate in the instant case to take action by way of a declaratory 
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the condition, the Commission is "uniquely" qualified to clarify its intended procedure. 116 A 

further "rulemaking" proceeding is not required, as PCI wrongly contends. 117 

Because the contract defenses authorize NBCUniversal to decline to provide video 

programming to an OVD when doing so would constitute a breach of another licensee's 

agreement, an arbitrator's ruling on these issues may significantly affect the appropriate scope of 

programming at issue. For the reasons shown in the Petition, it makes no sense to defer this 

ruling until after the parties have already submitted their final offers in the form of agreements. 

Rather, the scope of programming covered by the final agreements should be resolved first, as 

part of Phase 1 of an arbitration, and not left as a "moving target" for resolution at the very end 

ofthe proceeding, during Phase 2. 118 

NBCUniversal believes that the Commission intended for the relevant provisions of the 

Order to be read (and to operate) in this way, which is logical and would promote efficiency by 

having all ofthe issues pertaining to the appropriate scope of Comparable Programming resolved 

at the outset of an arbitration, before the parties are required to submit their final agreements. 

Accordingly, the Commission should clarify that this is its intended procedure. 

judgment in order to remove or alleviate the uncertainty and confusion that has been created with 
respect to the application and effects of our [prior order]"). 

116 See Fox Sports Net Ohio, LLC v. Massillon Cable TV, Inc., 25 FCC Red 16054, ~ 8, n.45 
(20 1 0) ("[T]he arbitration provision at issue here was adopted by the Commission, thus making 
the Commission uniquely qualified to interpret its scope."). 

117 PCI Opp. at 53. 

118 NBCUniversal Pet. at 42-44. 
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VI. CONCLUSION 

For these and the other reasons shown in the Petition. NBCUnivcrsal respectfully 

requests that the Commission (1) reverse the Arbitrator's ruling on the definition of Video 

Programming and hold that films less than one year from theatrical release are expressly 

cxdw..lcd !rum the scope nfVideo Programming subject to the Benchmark Condition: (2) reverse 

the Arbitrator's ruling on ~BCUniversal's contract defenses. clarify the proper standard for 

establishing the contract defenses under the Benchmark Condition, and find thm NBClJniversal 

has sho'<vn by a preponderance ofthc evidence that providing ~:crtain film and television 

programming to PCI would constitute a breach of the representative NBCUnivcrsallicense 

agreements; and (3) clarily that the contract defenses authorized under the Benchmark Condition 

should be considered and decided during Phase 1 of <m arbitration. 

Dated: August 10,2012 
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